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Minister’'s Foreword

| am pleased to report on the outcomes of consultations following release of the
Shaping a Better Child Protection System discussion paper.

| appreciate the efforts of the many organisations and individuals across NSW that
took the time to share their views on how we can improve the lives of vulnerable
children and their families. The consultation generated rich feedback through over
100 submissions and face-to-face consultations undertaken across metropolitan and
regional areas.

The NSW Government and its partners are continually striving to find new ways to
secure better outcomes for vulnerable children, young people and their families. We
are working towards transforming the child protection system to improve prevention
services to keep children safely at home with their families and restore children to
their families when it is possible to do so. When this is not possible, we will work to
secure a safe and loving home for children through guardianship and open adoption.

NSW leads the nation in the number of open adoptions for children from out-of-home
care (OOHC). NSW has also recently recorded a reduction in the number of children
entering care. The reforms currently underway will further improve the safety,
permanency and wellbeing outcomes of vulnerable children and families.

The responses outlined in this report will support recent reforms and further
contribute to reducing the number of children and young people in OOHC and
improve outcomes for children and young people in care.

The proposed amendments to the Children and Young Persons (Care and
Protection) Act 1998 (Care Act) and the Adoption Act 2000 (Adoption Act) are directly
informed by the valuable feedback provided in response to the discussion paper.

I look forward to the ongoing conversation with the community as the NSW
Government continues to improve its ability to respond to the needs of vulnerable
children and families.

The Hon. Pru Goward MP
MINISTER FOR FAMILY AND COMMUNITY SERVICES
October 2018
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Introduction

The NSW Government is committed to systemic reform to improve life outcomes for
vulnerable children and families. Securing the safety, permanency and wellbeing outcomes
of children and young people is a significant area of responsibility for the Government.

The overarching vision of the Department of Family and Community Services (FACS) is for
all people in NSW to be empowered to live fulfilling lives and achieve their potential in
inclusive communities. For vulnerable children and young people with limited control over
their circumstances, achieving this vision requires that FACS does more than simply ensure
their safety.

The 2016 independent review of OOHC by David Tune AO PSM highlighted the need for a
comprehensive response to the needs of vulnerable children and families to disrupt
intergenerational cycles of abuse and neglect. The NSW Government has committed to Their
Futures Matter, a coordinated approach and long-term strategy to improve life outcomes for
vulnerable children and families. Under the reform, services will be evidence-based,
delivered to meet individual needs, and aligned to long term outcomes driven by an
unprecedented level of strategic partnership across NSW Government agencies.

Shaping a Better Child Protection System is part of the NSW Government’s commitment to
the ongoing process of review and improvement. The legislative measures support the
implementation of the Permanency Support Program (PSP), the new service and funding
model to reduce the number of children in OOHC and improve the quality of services.

The discussion paper

In October 2017, the NSW Government sought comments, feedback and ideas on the
changes outlined within the Shaping a Better Child Protection System discussion paper. The
discussion paper proposed amendments to the Care Act and Adoption Act to support
broader Government reforms and initiatives to improve safety, permanency and wellbeing
outcomes for vulnerable children and families.

The consultation process

FACS invited submissions from a diverse range of stakeholders through the NSW
Government’s Have Your Say website. Stakeholder engagement with the discussion paper
was strong. Over 100 written submissions were received from a range of government
agencies and public offices, hon-government agencies, peaks and other sector and industry
groups, academics and members of the public. See Page 18 for the list of individuals and
organisations that provided a submission.

FACS also held seven stakeholder workshops across NSW during November 2017, targeting
key government agencies, regulatory and accountability bodies, legal and civil rights groups,
adoption peak bodies and nominated member organisations, Aboriginal peak bodies and key
Aboriginal organisations.

The consultation report

Stakeholder feedback has been critical in planning the way forward and this report seeks to
document the feedback as accurately as possible. The report provides a summary of overall
feedback from stakeholders in relation to key areas.

Shaping a Better Child Protection System — report on the outcomes of consultations
communicates the NSW Government’s position in response to each recommendation
presented in the discussion paper following consideration of feedback received during the
consultation process. This report should be considered in conjunction with the Shaping a
Better Child Protection System discussion paper.
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Earlier family preservation and restoration

Permanent Placement Principles — the concept of restoration

What does the concept of ‘restoration’ mean?

How could the Care Act be amended to better
reflect the breadth of family systems and
structures within our community?

If the Care Act was amended to better reflect the
breadth of family systems and structures within
our community what additional safeguards should
be required to ensure children and young people
are protected?

Most written submissions defined
‘restoration’ as the return of a child or young
person to their natural parent(s) or to the
person who had parental responsibility
immediately before the statutory
intervention.

The submissions revealed mixed responses
for a broadening of the concept of
restoration beyond a child’s biological
parents and adoptive parents. Stakeholders
who held this view could see no clear gain
to children and young people from
broadening the concept of restoration
beyond what is contained within the existing
legislative framework.

Most Aboriginal stakeholders did not
support the proposal. The Aboriginal Child,
Family and Community Care State
Secretariat (AbSec) noted that the
placement element of the Aboriginal and
Torres Strait Islander Child and Young
Person Placement Principles establishes a
clear placement hierarchy for Aboriginal
children and young people. AbSec also
noted that the Permanent Placement
Principles already prioritise preservation
with parents, then placement with family
and kin.

The NSW Government is not recommending
that an amendment be made to the Care Act
to redefine the concept of restoration.

The NSW Government has been consistent
in its position, that the proposals will not
impact or change the Permanent Placement
Principles or the Aboriginal and Torres Strait
Islander Child and Young Person Placement
Principles.
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Response timeframes

Should there be mandated timeframes for
responses to ROSH reports by FACS or other
agencies? If so, why? If not, why not?

What would you consider to be an appropriate
timeframe for assessments to be conducted, a
case plan to be developed and appropriate
support services to be put in place to keep the
family together?

What benefits and risks for families may arise
from mandating response timeframes?

Stakeholders considered that some action
should be taken in respect of every report.
While there was support for the need to
increase the rate of face-to-face
assessments conducted in respect of ROSH
reports, most stakeholders opposed the
introduction of mandated timeframes.

The NSW Government is not recommending
that mandatory timeframes for responding to
ROSH reports be included in the Care Act at
this time. FACS is working towards the goal
of providing a face-to-face assessment,
accompanied by a referral to the most
suitable service pathway, for all children and
young people at risk of significant harm.
Reforms currently underway, including
Access System Redesign under Their
Futures Matter, are expected to increase the
number of children and young people who
receive an appropriate response.

Actions taken before court proceedings

What are your views about strengthening the
obligation for FACS to always consider the use of
Alternative Dispute Resolution (ADR) where there
are child protection concerns?

Does the Care Act provide enough clarity in
relation to the use of ADR at various stages of
the child protection process? If not, how could it
be improved?

What measures could be implemented to improve
support for participants in the FGC process?

In what circumstances do you consider the use of
ADR to be appropriate or inappropriate?

What is sufficient prior alternative action before
taking action to remove a child from their family?

Stakeholders put forward a range of ways in
which improvements could be made. Some
of the suggested improvements included
increased access to legal advice and
representation for participants, better
monitoring of services provided by
facilitators, extension of FGC to extended
family and kinship networks, capacity
building and increased resources.

The NSW Government is recommending that
the Care Act be amended to provide that if a
child or young person is assessed as at
ROSH, their family must be offered ADR
before care orders are sought from the
Children’s Court, except where it would not
be appropriate due to exceptional
circumstances or may compromise criminal
proceedings or a police investigation.
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Service provision

How can FACS more effectively access the
capabilities of other government agencies and
funded NGOs to provide services to vulnerable
children and families?

Are the current ‘best endeavours’ provisions
adequate to ensure timely service provision for
vulnerable children and families?

What changes could be made to the ‘best
endeavours’ provisions to align with a whole of
government approach to service delivery to
vulnerable children and families?

Most stakeholders agreed that timely
service provision for vulnerable children and
families, where the statutory threshold has
been met, is needed. Stakeholders
considered that:

e steps should be taken to ensure that
FACS can more effectively access the
capabilities of other government
agencies and funded NGOs to provide
services to vulnerable children and
families.

e the current provisions are limited, vague
and do not reflect a whole of
government approach to service
delivery to vulnerable children and
families, and there is no enforcement
mechanism within the provisions.

The submissions provided several possible
remedies, such as amending the legislation
to include a prioritisation mechanism or
amending the legislation to require a
mandatory response from all referral
services. Some concerns were raised about
the effect that such prioritisation would
have on service provision to current and
future families that did not meet the
statutory threshold for risk of significant
harm.

The NSW Government is recommending that
an amendment is made to the Care Act to
extend the obligation of government agencies
and government funded NGOs to cooperate
in the delivery of services to children and
young persons (where applicable), for the
provision of prioritised access to services to
children and young persons at ROSH and
their families. In relation to the provision of
health services, this will not override
functions in clinical decision making or
responsibilities under the Medicare Principles
and Commitments in the provision of public
hospital services.

The issues that families present to the health,
education and justice systems are often
associated with child protection risks. When
these presenting issues are a risk factor for
children, the Government believes that
agencies need to prioritise these families for
services and intervention.

This is in keeping with the approach under
Their Futures Matter Reform to ensure that
effort and funding across government is
focused on interventions that will improve the
long-term outcomes for children and families
at the earliest opportunity.

Should ‘children’s services’ be limited to

education and care services for the purposes of

Stakeholders agreed that the ambiguity in
relation to the definition of ‘children’s

The NSW Government is recommending that
‘children’s services’ in the Care Act, has an
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mandatory reporting, or should the term have
broader application? If so, why? If not, why not?
What additional ‘children’s services’ should be

captured for the purposes of mandatory
reporting?

services’ should be clarified. There was

support for this definition to be consistent
with the definition in the National Law.

Several stakeholders supported further
expansion of the categories of mandatory
reporters.

A similar number of stakeholders opposed
any further expansion, noting that the
current categories are sufficient and
increasing the number of reports may be
counter-productive.

equivalent definition to that in the Children

(Education and Care Services) National Law
(NSW) and Children (Education and Care
Services) Supplementary Provisions Act
2011 (NSW).

This is consistent with the NSW
Government’s in principle acceptance of the
recommendation of the Royal Commission
into Institutional Responses to Child Sexual
Abuse to have nationally consistent
mandatory reporter groups.

The mandatory reporter scheme in NSW
already includes the minimum mandatory
reporter groups identified by the Royal
Commission, except for people in religious
ministry and registered psychologists who
deliver services to adults. NSW will consider
including all registered psychologists and
people in religious ministry in the mandatory
reporter scheme. Some persons in religious
ministry are already captured by the NSW
mandatory reporting scheme if they work with
children in another capacity, for example a
priest who is also teacher at a school.

Alternative pathway for mandatory reporters to make reports to FACS

Should mandatory reporters be exempted from
making a traditional report to the Child Protection
Helpline where supports are in place to mitigate
child protection risks? If so, what additional
safeguards should be in place?

The submissions revealed mixed support for
this proposal. Some stakeholders were
generally supportive of the proposed
exemption, provided safeguards were put in
place. Some safeguards included the
provision of extensive guidance and training

The NSW Government is not recommending
that any legislative change be made to
mandatory reporting requirements. FACS will
continue to consider how to reduce the
administrative burden on FACS and service
providers, and free up resources for children
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to mandatory reporters, a review and

monitoring function and the exemption only
operating where a safety and risk
assessment has been undertaken to ensure
that risks are not escalating.

Some stakeholders were directly opposed
to the exemption. The reasons for the
opposition included that it may cause
confusion as to what is required to be
reported, the benefit of multiple reports in
the consideration of cumulative harm, and
the exemption may result in serious new
risks not being reported.

Stakeholders generally supported the

introduction of an electronic system which
could streamline the making of re-reports.

and young people who are most at risk.

Streamlining court processes and orders

Streamlining court processes

Should the Care Act contain a specific provision
enabling the Children’s Court to make
guardianship orders by consent? If not, why not?
If so, what safeguards should be put in place?

Most stakeholders supported the proposal
for the Care Act to contain a specific
provision enabling the Children’s Court to
make guardianship orders by consent.
Some of the necessary safeguards put
forward by stakeholders included:

e the requirement for all parties and
children to obtain independent legal
advice

e arequirement that appropriate
assessments and checks have been
carried out

The NSW Government is recommending that
the Children’s Court be empowered to make
a guardianship order by consent, where the
suitability assessments around guardianship
have been satisfied and all parties and
children have received independent legal
advice.

The legislative protections in section 38 will
continue to operate. Section 38 will be
clarified to ensure that all parties, including
children and young people, must obtain
independent legal advice. The Children’s
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e ongoing support services for children

and guardians

e a monitoring mechanism to ensure that
care plans for Aboriginal children are
complied with.

Court may refuse to make a guardianship

order under section 38 if it is not satisfied that
these protections and requirements have
been met.

Courts ability to vary interim orders

Should all parties to care proceedings be able to
apply for interim orders to be varied without
making an application under section 90 of the
Care Act? If so, why?

Most stakeholders supported an
amendment enabling all parties to care
proceedings to apply for interim orders to be
varied without making an application under
section 90 of the Care Act. It was
acknowledged that an application under
section 90 is an additional application that
requires the court to grant leave which often
lengthens care proceedings.

The NSW Government is recommending that
all parties to care proceedings may apply to
vary an interim order without the requirement
for a section 90 application to be filed. This
would shorten care proceedings and provide
further procedural fairness to participants.

Shorter term court orders (STCOs)

In what ways would STCOs better support
realisation of permanency outcomes for children
and young people? If not, why not?

Will permanency outcomes be improved through
greater use of STCO? If not, why not?

Should the Care Act contain an explicit provision
enabling the Children’s Court to make STCOs as
a final order i.e. orders allocating parental
responsibility to the Minister for FCS for shorter
periods?

If yes, should they be defined differently based on
permanency case plan goal (restoration,
guardianship, open adoption)?

Most stakeholders supported the position
that an increased use of STCOs may result
in improved permanency outcomes,
provided that appropriate safeguards are
implemented, and the orders are framed in
a way to support the permanency goal.

Some stakeholders considered that the
current legislative framework already allows
the Children’s Court to make shorter term
court orders, with several stakeholders
noting that the use of extended
adjournments was a more effective method.
Some stakeholders also considered that
STCOs may lead to placement instability or

The NSW Government is recommending that
where the Children’s Court approves a
permanency plan involving restoration,
guardianship or adoption that the maximum
period for which an order may be made
allocating all aspects of parental
responsibility to the Minister is 24 months
unless the Children’s Court is satisfied that
there are special circumstances that warrant
a longer period.

Realistic possibility of restoration

The NSW Government is recommending that,
for section 83, ‘realistic possibility of
restoration’ means a realistic possibility of the
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What might be an appropriate upper time limit for
a STCO?

What would be appropriate matters for the
Children’s Court to consider when making a
STCO on the basis that there is a future
possibility of restoration? e.g. parents
demonstrate commitment to undergo
counseling/therapy to address concerns that led
to the removal of their children.

Does the test of ‘realistic possibility of restoration’
need to be amended? If so, how? If not, why not?

children being left without appropriate
supports, with the use of these orders
potentially having a negative impact on
foster care recruitment.

Realistic possibility of restoration

Stakeholders generally considered that the
current law has been appropriately
developed. However, the Children’s Court
noted that there is some tension between
the short-term court orders envisaged by
FACS, and the legal test of ‘realistic
possibility of restoration’, particularly the
requirement for the decision to be made as
at the date of hearing.

child or young person being restored to his or

her parents within a reasonable period, not
exceeding two years.

This new statutory test overcomes the
requirement for the Children’s Court to
assess whether there is a realistic possibility
of restoration at the date of hearing.

Report on suitability of care arrangements

What should the role of the Children’s Court be if
it is not satisfied that proper arrangements have
been made for the care and protection of a child
or young person?

Should the Children’s Court be given the ability to
relist matters following receipt of a section 82
report where it forms the view that proper
arrangements have not been made for the care
and protection of the child or young person? In
what circumstances should the Children’s Court
be given this power? If not, why not?

If a matter has been re-listed by the Court, what
subsequent powers should the Court be given?

Should the Court be able to request further
evidence from a party about its efforts to

Most stakeholders supported an
amendment enabling the Children’s Court to
re-list a matter following receipt of a section
82 report where it forms the view that proper
arrangements have not been made for the
care and protection of the child or young
person. There was also support for the
Children’s Court being able to request
further evidence from a party about its
efforts to implement the care plan and its
progress towards achieving a permanent
placement, including any reasons for delay
in achieving these goals. Stakeholders
generally saw the proposals as a move
towards increased accountability of FACS.

The NSW Government is of the view that the
Children’s Court is the most appropriate body
to oversee the implementation of care plans.
The NSW Government is recommending that
the Children’s Court be empowered to relist a
matter on receipt of section 82 report, where
it is not satisfied that proper arrangements
have been made for the care and protection
of a child or young person. The NSW
Government is also recommending that the
Children’s Court be empowered to invite
further evidence from a party about its efforts
to implement the care plan and its progress
towards achieving a permanent placement.

10
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implement the care plan and its progress towards
achieving a permanent placement, including
reasons for delay in achieving these goals?

Contact orders and guardianship

What alternatives are available to overcome
issues of contact supervision where an allocation
of parental responsibility by guardianship order is
being sought?

How could the current contact order provisions be
enhanced to better support guardianship?

Should the Children’s Court be empowered to
make contact orders for the life of a guardianship
order?

There was a consensus among
stakeholders that supporting contact with a
child’s family is of critical importance. Some
of the alternative options put forward by
stakeholders to overcome the issues of
contact supervision where a guardianship
order is sought included:

use of the Family Court

Alternative Dispute Resolution
Children’s Contact Centres

increased funding to NGOs to provide
contact supervision.

The submissions revealed mixed support for
empowering the Children’s Court to make
contact orders for the life a guardianship
order. While some stakeholders considered
that this would provide certainty, those who
were not in favour considered that such
orders may not be flexible enough to deal
with changed or individual circumstances
and the wishes of children and young
people regarding contact may evolve over
time.

The NSW Government is recommending that
an amendment to the Care Act be made,
empowering the Children’s Court to make
contact orders for more than 12 months
duration for children and young persons who
are the subject of a guardianship order,
where it is in the best interests of the child or
young person.

Parties may agree to vary the contact orders

by a contact variation agreement under

section 86A in the light of a change in any

relevant circumstances since the contact

order was made or last varied. Contact

variation agreements must:

e Dbe in writing

e be signed and dated by those parties to
the proceedings in which the contact
order was made who are affected by the
variation and, if the contact variation
agreement is made less than 12 months
after the contact order was made, the
legal representative of the child or young
person

e be registered with the Children’s Court by
those parties within 28 days after the date
on which the agreement was signed.

11
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Applications to vary or rescind care orders

In what circumstances do you think that section
90 applications should be limited?

Are there any circumstances where an exception
might need to apply?

Most submissions were opposed to limiting
the circumstances in which section 90
applications can be made as either:

e the current legislative provisions are
adequate

¢ there are mechanisms already in place
for dealing with vexatious or
unmeritorious applications

e thereis an absence of evidence that
vexatious applications are a significant
problem (in terms of volume).

Some stakeholders agreed that there were
circumstances in which section 90
applications were a barrier to placement
stability or the long-term security of the child
or young person.

The NSW Government is recommending that
section 90 be amended. The NSW
Government is introducing primary and
additional considerations that the Children’s
Court must consider before granting leave to
vary or rescind a care order.

The NSW Government is also recommending
that a summary dismissal provision be
included under section 90. The Care Act will
be amended to provide the Children’s Court
with the discretion to dismiss an application
for leave to vary or rescind a care order
where the applicant has brought a series of
past unsuccessful applications and the court
finds that the current application for leave has
no reasonable prospects of success or the
application is frivolous, vexatious or an abuse
of process.

Who can make applications to Children’s Court?

Should NGOs be able to bring an application for

a guardianship order without the written consent

of FACS? If not, why not? What other risks might
arise from this change?

Most submissions were opposed to the
proposal to allow NGOs to bring an
application for a guardianship order without
the written consent of FACS. Stakeholders
generally consider that consent should
always be sought from the Secretary before
an application is made to allocate parental
responsibility away from the Minister
through a guardianship order.

The NSW Government is not recommending
that the consent requirement for designated
agencies seeking to make an application for
a guardianship order under section 79B(1)(b)
be removed.

12
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Streamlining adoption orders

Transferring jurisdiction for OOHC adoptions from the Supreme Court to the Children’s Court

Should the Children’s Court be conferred

jurisdiction to make adoption orders where there
are child protection concerns? If so, why? If not,

why not?

Most submissions (written and at the public
consultation workshops) were opposed to
the proposal to confer the jurisdiction to
make adoption orders on the Children’s
Court where there are child protection
concerns. Some of the reasons provided by
stakeholders included the absence of
evidence that any delay is caused by the
matters being dealt with in the Supreme
Court and the higher level of scrutiny, rigour
and evidence in the Supreme Court, which
iS necessary given the severity of the
orders. Stakeholders also noted the
undesirability of having two systems for
adoptions — one court for children with child
protection histories and another for other
adoptions.

The NSW Government is not recommending
the proposal to transfer the jurisdiction for
OOHC adoptions from the Supreme Court to
the Children’s Court currently.

There is an absence of clear evidence that
transferring jurisdiction for OOHC adoptions
from the Supreme Court to the Children’s
Court would result in either a decrease in
adoption finalisation timeframes or result in
adoption being considered in the range of
permanency arrangements at an earlier stage
in the placement.

Dispensing with a parent’s consent for adoption of a child

Should the Adoption Act be amended to provide
additional grounds for dispensing with parental
consent? If so, what are the grounds upon which

dispensing with a parent’s consent could be
considered? If not, why not?

Most submissions were opposed to the
proposal to provide the Court with any
additional grounds for dispensing with
consent. Stakeholders considered that
section 67 provides adequate grounds upon
which the Court may dispense with consent
of a person.

The NSW Government recommends a
change to the Adoption Act that extends this
dispensation power to include applications for
adoption by guardians. This will reflect the
emerging practices and experiences of the
child protection and OOHC context. This
change was not flagged in the discussion
paper but following the consultation process it
was identified as an issue that could be

13
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addressed through this suite of amendments.

The NSW Government is not recommending
any other changes to be made in relation to
additional grounds or circumstances for
dispensing with parental consent.

Limiting a parent’s right to be advised of an

adoption

Should a parent’s right to be advised of an
adoption be limited? If so, how? If not, why not?
What is an appropriate period to wait for a parent
to be located?

Most submissions were opposed to the
proposal to limit a parent’s right to be
advised of an adoption. Stakeholders
considered that it is a fundamental human
right of a parent to be informed that their
child is being adopted particularly
considering the serious nature of the orders.

In relation to identifying an appropriate
period to wait for a parent to be located,
stakeholders submitted that the focus
should be on exhausting all reasonable
attempts rather than fixing an arbitrary
period.

The NSW Government is not recommending
any legislative changes that place any
limitations (including time periods) on a
parent’s right to be advised of adoption.

The NSW Government is not recommending
any amendments to impose a time for
locating a parent.

Providing clear grounds for birth parents to

rely upon when contesting an adoption

Should the Adoption Act specify the grounds birth
parents can rely on when contesting the adoption
of a child under the parental responsibility of the
Minister or a guardianship order? If yes, what
should these grounds be? If not, why not?

Most submissions opposed the proposal to
specify the grounds on which birth parents
can contest an adoption. The importance
that each application be determined on its
own merits was identified as a key reason
for not specifying grounds. Concerns were
also raised that specifying grounds would
contravene procedural fairness principles
and that these types of limitations should

not be imposed given the gravity of making

The NSW Government is not recommending
any changes to the Adoption Act to specify
the grounds birth parents can rely on when
contesting the adoption of a child under the
parental responsibility of the Minister or a
guardianship order.

14




Discussion paper theme/question

Shaping a Better Child Protection System — Report on the outcomes of consultations

Feedback

Government response

an adoption order.

Additionally, if the amendment was pursued,
it would still be necessary for a court to
conduct a hearing to determine whether a
parent can rely on any of those grounds in
any event, therefore making it unlikely that
such an amendment would result in an
increased streamlining of the adoption
process.

Changes to OOHC

Facilitating restoration

Should the six-month time limit in section 136(3)
be changed to 12 months? If so, why? If not, why
not?

What potential risks to the safety of children and
young people are associated with this proposal?

What would parents have to demonstrate to
FACS before having their child/ren restored to
them prior to the expiration of an order allocating
parental responsibility to the Minister?

The proposal to extend the timeframe from
6 months to 12 months was well supported.
Stakeholders considered that this proposal
would provide greater flexibility and is
consistent with the goals of STCOs and
facilitates the restoration process. The
increased period allows for flexibility to
respond to the pace of the restoration
process.

The NSW Government is recommending that
the current time limit in section 136(3) be
amended from 6 months to 12 months to
enable greater flexibility in the restoration
process.

This recommendation is consistent with
Government’s commitment to ensuring that
our processes encourage permanency to be
achieved for children and young people as
early as possible and supports the increased
focus on family preservation and restoration.

Supported OOHC

Should the Care Act be amended to remove
supported care arrangements where there is no
court order in place?

Most submissions were opposed to the
proposal to remove supported care
arrangements where there is no court order
in place.

Additionally, concerns were raised about
families who entered supported care

Removing supported care with no order from
the Care Act will align the legislation with
current FACS practice and the Permanent
Placement Principles and will ensure that
children and young people in these situations
are subject to the appropriate assessment

15
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arrangements prior to 1 December 2016.

There will be no changes for children and
young people in supported care
arrangements with no order prior to 29
October 2014, as to retrospectively change
the arrangements for these children would
be unfair or may cause unnecessary
hardship to them and their carers.

process to ensure that safety and
permanency are addressed adequately.

The NSW Government is recommending that
the Care Act be amended to provide that
supported OOHC can be provided by relative
or kin in situations where they have parental
responsibility for a child or young person by
virtue of a court order from the Children’s
Court or the Family Court in proceedings
where the Secretary was a party. The
changes will support stability and security by
ensuring all children in OOHC, and their
carers, are supported by an order.

Better protection of children in OOHC

Should the Care Act be amended to explicitly

prohibit the publication of information identifying a
child or young person as being under the parental

responsibility of the Minister or in OOHC? If so,
why?

Some stakeholders considered that the
Court of Appeal decision should not be
overcome by legislative change. Some
stakeholders considered that children often
disclosed this information themselves to
friends and via social media. Other
stakeholders considered this change may
result in less transparency and oversight of
the OOHC system. It was noted that
children in care are entitled to lead a normal
life and by creating secrecy around a child’s
care status, this may increase the stigma
and feelings of shame.

However, most written submissions
supported the proposal to explicitly prohibit
the publication of information identifying a
child or young person as being under the

The NSW Government is recommending that
section 105 of the Care Act be amended to
prohibit the publication of information
identifying that a child or young person is
under the parental responsibility of the
Minister or in OOHC. The exceptions that are
currently contained in section 105(3) will be
retained, and exceptions will be introduced
that allow for disclosure by the Coroner in
relation to the identity of a child or young
person whose suspected death is the subject
of an inquest.
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Feedback

Government response

parental responsibility of the Minister or in

OOHC.

Care responsibility for children of guardians who have passed away

Should care responsibility for a child vest in the
Secretary on the death of a guardian/s, or the
death of a carer who has been allocated all
aspects of parental responsibility? If not, what
other legal arrangements might be in the best
interests of a child whose guardian or carer has
passed away?

If so, should there be a time limit placed on the
Secretary to undertake those assessments?

Most submissions supported the proposal to
vest care responsibility for a child in the
Secretary on the death of a guardian or
carer who has been allocated all aspects of
parental responsibility. Stakeholders
submitted that it may not need to be an
automatic process, the Secretary could
have the discretion to resume care
responsibility if there were no viable
alternative options. Other key themes
emerging included that if possible,
guardians should put in place a plan for the
child’s care in the event of their death, and
wherever possible the child should be
placed with a suitable carer from within their
own birth family or the guardian’s family.
Stakeholders agree that assessments
should be carried out as quickly as possible.

The NSW Government is recommending that
the care responsibility for a child vest in the
Secretary for 21 days upon the Secretary
becoming aware of the death of a guardian or
carer who has been allocated all aspects of
parental responsibility. This would address
the uncertainty that may exist for children and
families upon the death of a guardian or
carer, until assessments are carried out to
determine the most suitable arrangements for
the child.
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6 November 2017 Office of the Minister for Family and Community Services and
Sydney Social Housing, FACS, NSW Police, Department of Justice, Office
of the Children’s Guardian, Children’s Court, NSW Ministry of
Health

7 November 2017
Sydney

Institute of Open Adoption Studies, ACWA, Origins NSW (Inc.),
Australian Red Cross Society, AbSec, Barnardos Australia,
Australian Adoptee Rights Action Group, FACS, Stretch-A-Family
Inc., Mission Australia, The Benevolent Society, Key Assets the
Children’s Services Provider, Care Legal, Life Without Barriers,
Anglicare, NSW Families Services Inc., Catholic Care, NSW
Committee on Adoption and Permanent Care, Lifestyle Solutions,
South Coast Medical Service Aboriginal Corporation, Adopt
Change, Connecting Carers NSW, Forced Adoptions Support
Persons Consultative Group, Youth Action, Office of the Children’s
Guardian, Creating Links

8 November 2017
Sydney

Law Society of NSW, Crown Solicitor’s Office New South Wales,
Office of the NSW Advocate for Children and Young People,
Wirringa Baiya Aboriginal Women’s Legal Centre, Federal Circuit
Court, Intellectual Disability Rights Service, Legal Aid NSW,
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Children’s Guardian, Office of the NSW Ombudsman, Aboriginal
Legal Service, University of Sydney
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lllawarra Aboriginal Corporation, Southern Youth and Family
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Office of the Minister for Family and Community Services and
Social Housing, Allambi Care, Challenge Community Services,
Family Support Newcastle, Eastlakes Family Support Service, The
Canopy, Northern Settlement Services, Wesley Community
Services, Barnardos Australia, FACS, Forced Adoption Support,
Central Coast Family Support Service

21 November 2017
Coffs Harbour

Mid Richmond Neighbourhood, FACS, Mid North Coast Local
Health District, Bellingen Neighbourhood Centre, Mission Australia,
Warrina Women'’s and Children’s Refuge Co-operative Society,
Wesley Mission, Northern NSW Local Health, Uniting Care
NSW/ACT, Boambee East Community Centre Inc., CASPA, OOHC
Health, Warrina Specialist Domestic and Family Violence Services

29 November 2017
Sydney

FACS, South Coast Medical Service Aboriginal Corporation,
Burrun Dalai Aboriginal Corporation, Barnardos Australia, SDN
Child and Family Services, Winanga-Li Aboriginal Child and Family
Centre, The Ted Noffs Foundation, AbSec, Katungul Aboriginal
Corporation, Winanga-Li Aboriginal Child and Family Centre, Link-
Up (NSW) Aboriginal Corporation, UTS Faculty of Law, Care
South, KARI, Muloobinba Aboriginal Corporation

21




